
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



390 HARVARD LAW REVIEW. 

doctrine of res judicata to questions of law, for had the court adopted such 
a rule, it would have been forced to apply one construction of the law 
to the parties before it, while it applied a different construction in all suits 
between other persons. 8 



RECENT CASES. 

Adverse Possession — Who May Gain Title by Adverse Possession — 
Rights of One Intending to Acquire a Homestead. — The defendant entered 
the plaintiff's land, thinking that it belonged to the United States, with the intention 
of acquiring a homestead. He remained in possession until the statute of limitations 
had run, when the plaintiff attempted to eject him. Held, that the plaintiff is barred. 
Maas v. Burdetzke, 101 N. W. Rep. 182 (Minn.). See Notes, p. 380. 

Aliens — Exclusion of Aliens as a Judicial Question. — The Chinese 
Exclusion Act of 1894 provided that the decision of the appropriate immigration or 
customs officers excluding an alien should be final unless reversed on appeal to the 
Secretary of the Treasury. The Secretary of Commerce and Labor, to whom the en- 
forcement of the law was subsequently delegated, refused admission to the adopted 
children of a Chinese merchant domiciled in this country and, as such, possessed of 
rights under a treaty with China. Held, that the decision is reviewable by the federal 
courts. In the Matter of Fong Yim, 32 N. Y. L. J. 1349 (U. S. Dist. Ct., S. D., N. Y., 

i9°5 >• 

The precise question seems never to have been adjudicated, but the result is hard to 
reconcile with certain decisions of the Supreme Court. See Lent Moon Sing v. United 
States, 158 U. S. 538. For some consideration of the principles involved, see 17 Harv. 
L. Rev. 488. 

Bankruptcy — Involuntary Proceedings — Petitioner Estopped by Partic- 
ipation in Appointment of Receiver. — After a receiver had been appointed for 
the defendan. corporation, two of the present petitioners requested the court to appoint 
a co-receiver, and several months later used these receivership proceedings as a basis 
for petitioning the defendant into bankruptcy. Held, that the petitioners are estopped 
from instituting such proceedings. Lowenstein v. Henry McShane Mfg. Co., 12 Am. B. 
Rep. 601 (U. S. Dist. Ct., Dist. of Md.). 

As there is no precedent exactly in point, the court reasons from the rather doubtful 
analogy that one who assents to an assignment for the benefit of creditors is estopped 
from later setting it up as an act of bankruptcy. In re Romanow, 92 Fed. Rep. 510; 
Simonson v. Sinsckeimer, 95 Fed. Rep 948. The reasoning of these cases proceeds 
upon the ground that the creditor, having already agreed to one method of distribution 
of his debtor's property, cannot afterwards file a petition which would be virtually 
repudiating his former position. But the duty of a receiver is not necessarily like that 
of an assignee, to wind up and distribute the debtor's estate ; it is primarily to 
preserve the property, and to carry on the business under the direction of the court. 
Since the receiver may not conduct the enterprise as satisfactorily as anticipated, it 
necessarily follows that a concurrence in his appointment is perfectly consistent with a 
later desire to have bankruptcy proceedings instituted. It would seem, therefore, that 
the petitioner could hardly be disqualified by such concurrence. 

Bankruptcy — Priority of Claims — Right of Partnership Creditors to 
Share in Individual Estate. — A partnership of which a bankrupt had been a 
member was insolvent and had no solvent members surviving. Held, that creditors of 
the partnership may not participate in the bankrupt's estate until the bankrupt's per- 
sonal creditors have been satisfied. In re Corcoran, 14 Oh. Fed. D. 294. See 17 Harv. 
L. Rev. 132. 

Bills and Notes — Checks — Effect of Death of Drawer. — The deceased 
on his death-bed drew a check in favor of the defendant and delivered it to him. The 
check was not presented to the bank until after the death of the drawer. The state 
claimed the funds by escheat. Held, that the defendant is entitled to them. Phimiey 
v. State ex rel. Stratton, 78 Pac. Rep. 927 (Wash.). 

For a discussion of the principles involved, see 17 Harv. L. Rev. 104. 

8 See Boyd v. Alabama, 94 U. S. 645; Bernard v- Hoboken, 27 N. J. Law 412. 
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Carriers— Connecting Lines— Presumption as to Lost Goods. — In an 
action for lost goods against the latter of two connecting carriers, the plaintiff proved 
delivery of the goods to the first carrier and non-delivery by the second, but gave no 
proof of delivery by the first to the second. Held, that a presumption arises that the 
latter carrier received the goods. St. Louis, etc., Ry. Co. v. Birdwell, 82 S. W. Rep. 835 
(Ark.). 

In the absence of special agreement, England, Canada, and some of the United 
States hold the first carrier for loss occurring anywhere before final delivery. Mus- 
champ v. Lancaster, etc., Ry. Co, 8 M. & W. 42t ; Grand, etc., Ry. Co. v. McMillan, 16 
Can. Supreme Ct. 543. These jurisdictions allow no recovery from the subsequent 
carriers, on the theory that they are agents of the initial carrier, with which alone the 
shipper contracts. Most American courts, however, declare that recovery may be had 
directly from the carrier which loses or damages the goods ; and when the last carrier 
is sued, raise a presumption that the default occurred on its line. Smith v. New York, 
etc., R. R. Co '., 43 Barb. (N. Y.) 225; Laughlin v. Chicago, etc., Ry. Co., 28 Wis. 204. 
If the American rule is to be held at all, some such presumption is necessary for the 
protection of the public. It is no hardship on the carriers, for, if they deem it expe- 
dient, they can exact from one another receipts fixing the responsibility where it be- 
longs. But though necessary under the American rule, the presumption seems illogical, 
has no basis in fact, and apparently arises as well against the first or intermediate 
carrier as the last. Brintnall v. Saratoga, etc., R. R. Co., 32 Vt. 665. 

Carriers — Who Are Passengers — Res Ipsa Loquitur. — The plaintiff, em- 
ployed as an express messenger by a company which had contracted with the defend- 
ant railway company for the carriage of express matter and the free transportation of 
its employees, while in the course of his employment was injured by a derailment of 
the defendant's train. In the absence of any explanation of the accident, the court 
refused to instruct that the fact of derailment was no evidence of the defendant's 
negligence. Held, that the instruction should have been given, since the express 
messenger is in the position of an employee of the defendant, and the doctrine of res 
ipsa loquitur is not applicable to injuries of servants. Chicago, etc., Ry. Co. v. O'Brien, 
132 Fed. Rep. 593 (C. C. A., Eighth Circ). 

Most authorities reject the first premise of this case, and regard an express 
messenger as enjoying a position not less favorable than that of a passenger. 
Yeomansv. Contra Costa, etc., Co., 44 Cal. 71; Fordyce v. Jackson, 56 Ark. 594. Nor 
does it necessarily follow from the contrary cases that an expressman is protected less 
than a passenger, except that he may contract to assume the risk of the railway's 
negligence. Cf. Baltimore, etc., Ry. Co. v. Voigt, 176 U. S. 498. The second premise 
has also been somewhat criticised. McCray v. Galveston, etc., Ry. Co., 89 Tex. 168. But 
such formal argument seems unfortunate. The doctrine of res ipsa loquitur rests upon 
common sense, and the propriety of presuming the defendant's negligence should 
depend on the facts of the particular case. Whether its basis be mere expediency, 
probability, or the defendant's peculiar knowledge of the facts, the present case seems 
to warrant its application. The rule has apparently made headway against the pre- 
sumption favoring employers, except where the servant is concerned in the control 
of the appliances from which accident results. Cf. Houston v. Brush, 66 Vt. 331, 342. 
As an express messenger is not within that exception, the decision would appear to be 
unhappy both upon its reasoning and in its conclusion. 

Chattel Mortgages — Notice under the Recording Acts. — A commission 
merchant sold mortgaged cattle and remitted the proceeds of the sale to the consignor, 
without actual knowledge of the existence of the mortgage, which was recorded. The 
mortgagee sought to recover the amount of the net proceeds from the commission 
merchant in an action for money had and received. Held, that the action does not 
lie. Greer v. Newland, 78 Pac. Rep. 835 (Kan.). 

This reverses, on rehearing, the former decision by the same court, which was 
adversely criticised in 18 Harv. L. Rev. 54. 

Constitutional Law — Due Process of Law — Rights against Action by 
Individuals. — The defendants took a prisoner from the custody of state officers and 
lynched him. They were indicted under a federal statute providing for the punish- 
ment of persons who should conspire to prevent or hinder the free exercise or enjoy- 
ment by any citizen of any right or privilege secured to him by the Constitution or 
laws of the United States. Held, that the defendants may be convicted of a con- 
spiracy to deprive the prisoner of his right under the Fourteenth Amendment to have 
the state afford him due process of law. Ex parte Riggins, Circuit Court of the 
United States, N. D., Ala. N. D. 
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The Fourteenth Amendment operates as a guaranty only that the state shall not de- 
prive any citizen of the United States of due process of law; and in the absence of 
state action, or such inaction as to amount to deprivation, it is difficult to see how any 
right of the citizen under the amendment can be infringed. The reasoning of the 
court, though ingenious, leads in effect to the conclusion that the amendment safe- 
guards the citizen against the acts of individuals, a theory which has been expressly 
repudiated. Civil Rights Cases, 109 U. S. 3. If the decision be sound, persons con- 
spiring to prevent a negro from voting at state elections could be punished for a 
conspiracy to deprive him of the right not to have state officials discriminate against 
him in excluding him from voting. It has been held, however, that the Fifteenth 
Amendment gives no authority to punish such persons. Karem v. United States, 121 
Fed. Rep. 250. The leading case upon which the court relies rests only upon the 
power of Congress to regulate federal elections. Ex parte Yarborough, no U. S. 
651 ; cf. Lackey v. United States, 107 Fed. Rep. 114. If the decision be upheld, the 
generally accepted view that the constitutional amendments leave exclusively to 
the states the final protection of their citizens must be substantially modified ; and the 
limits of federal power of interference will be difficult to define. See United States v. 
Harris, 106 U. S. 629. 

Constitutional Law — Privileges and Immunities — Limitation of Hours 
of Labor. — A city ordinance provided that eight hours should constitute a day's 
work on any work done for the city, and that any contractor who violated this pro- 
vision should be guilty of a misdemeanor. Held, that the ordinance is constitutional. 
Broad v. Woydt, 78 Pac. Rep. 1004 (Wash.). 

For a discussion of the question, see 17 Harv. L. Rev. 50, 419. 

Contempt — Acts and Conduct Constituting Contempt — Libel of a 
Judge after Satisfaction of Judgment. —Held, that a libelous article concern- 
ing a judge, published by a litigant after judgment in his cause has been rendered and 
satisfied, is contempt of court Burdettt. Commonwealth, 48 S. E. Rep. 878 (Va.). 

Of "constructive" contempts by publication, committed outside the presence of the 
court, the principal classes are those which obstruct pending proceedings, and those 
which discredit the court. Although, in cases of the first group, the courts obiter vig- 
orously maintain their right to deal with the latter sort of offenses, it is believed that 
this is the first American decision to support the position squarely ; and English cases 
are rare. See Regina v. Gray, [1900] 2 Q. B. 36; cf. Dandridge's Case, 2 Va. Cas. 
408. Unquestionably, the common law, to preserve the independence and authority of 
the higher courts, invests them with an absolute power summarily to punish contempt. 
But how far shall that power limit the popular right to free speech ? Even in England 
committals for scandalizing the court were recently said to be obsolete. See McLeod 
v. St. Aubyn, [1899] App. Cas. 549, 561. The better American decisions, recognizing 
our constitutional guaranties, limit constructive contempts to such publications as in- 
terfere with the progress of litigation already pending. State ex rel. The Attorney-Gen- 
eral v. Circuit Court for Eau Claire County. 97 Wis. 1 ; Neel v. State, 9 Ark. 259. As 
practically all adjudged cases of constructive contempt, other than those by officers 
of the court, fall within this class, such a distinction would seem to be safe. 

Contracts — Defenses — Impossibility by Operation of Law. — During the 
war between China and Japan the defendant carrier contracted to transport copper 
from New York to Yokohama. After an ineffectual attempt to withdraw from the 
contract on the ground that the goods at Tacoma were contraband, the carrier under- 
took the transportation. The government official, however, refused to clear the vessel 
carrying the copper on the ground that as contraband it could not legally be exported 
to Japan. The vessel consequently sailed without it. The following day it appeared 
that there was no legal objection to the exportation of the copper. Held, that the mis- 
take of the official is no defense under the circumstances. Northern Pacific Railway 
Co. v. American Trading Co., 25 Sup. Ct. Rep. 84. See Notes, p. 384. 

Contracts — Defenses — Impossibility Caused by Voluntary Dissolution 
of Partnership. — The defendants, who carried on business in partnership, agreed to 
become buying agents for the plaintiffs for a term of five years and to pay for a mini- 
mum quantity of the plaintiffs' products each year. The expressed intention was that 
a certain district should be represented by the defendants for that period. During the 
term the defendants dissolved partnership and the plaintiffs sued for breaches of the 
agreement committed after the dissolution. Held, that there was no implied term in 
the contract that the defendants would not disable themselves from carrying out the 
agreement by dissolving partnership, and therefore they are not liable. Bovine (Lim- 
ited) v. Dent and Wilkinson, 21 T. L. R. 82 (Eng., K. B. D.). 
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In both England and the United States a corporation that voluntarily winds up 
business is liable on its contracts. In re English Joint Stock Bank, L. R. 4 Eq. 350; 
Lovell v. St. Louis Insurance Co., 1 1 1 U. S. 264. And it is a general principle that if 
parties make an agreement to which effect can be given only by the continuance of an 
existing state of things, each impliedly engages to do nothing that will end that state. 
Stirling v. Maitland, 5 B. & S. 840. So firmly is this established that, although impos- 
sibility caused by law is a well-recognized excuse, it will not avail where the defendant 
secured the passage of the disabling law. Re Companies' Act, 117 L. T. 60; see 18 
Harv. L. Rev. 64. A partnership has recently been held not discharged from its 
executory contracts by a sale of its business. Ogdens (Limited) v. Nelson, [1904] 2 
K. B. 410. The court seeks to distinguish the principal case by the fact that the con- 
sideration had not been given. But other cases do not require that. Brace v. Colder, 
[1895] 2 Q- B. 2 53- At most the distinction can be important only as bearing on the 
probability of an implied agreement ; and in this case the contract seems too clear for 
it to have any decisive effect. 

Equitable Election — Bequest by Donee of Power to One Entitled in 
Default of Appointment — Remote Appointment. — A testator under a power 
made appointments that were too remote, and by the same will gave some of his own 
property to those entitled in default of appointment. Held, that no case of election is 
raised. In re Oliver's Settlement, 21 T. L. R. 61 (Eng., Ch. D.). 

Where a testator appoints to persons not objects of a power and leaves his own 
property to one who would take in default of appointment, the latter is put to his elec- 
tion. Whistler v. Webster, 2 Ves. Jun. 367. But where the appointment fails because 
too remote, election has been considered unnecessary. See Wollaston v. King, L. R. 8 Eq. 
165. This dictum applied a supposed exception that election requires one claim dehors 
the will. This is doubtf 1, and inapplicable to the facts of later cases. Gray, Per- 
petuities §§ 541-559; In re Warren's Trusts, 26 Ch. D. 208. That case refuses 
election, since the remote appointment is considered ex facie void and therefore not to 
be read as part of the will. But remoteness like the objects of the power can be de- 
termined only by examining the instrument creating the power. The principal case 
rests squarely on the ground that as the rule against perpetuities is based on public 
policy it should not be circumvented. But no policy forbids one who takes at law on 
default to limit the property as the testator desires if he wishes to receive his lega y, 
provided he himself respects the rule against perpetuities. Yet that would be just 
the effect of election here, as in the normal case of bequeathing a legatee's property. 
See Gray, Perpetuities § 561. The weight of authority, however, is with the prin- 
cipal case. Re Beales' Settlement, 118 L. T. 154; contra, In re Bradshaw, [1902] 1 Ch. 
436; see Graham v. Wkitridge, 57 Atl. Rep. 609, 615 (Md.). 

Evidence — Declarations Concerning Intention — Post-Testamentary 
Declarations of Testator on Issue of Revocation. — Held, that declarations 
by a testator to the effect that he was satisfied with a will are inadmissible to rebut 
the presumption of revocation raised by failure to produce the will. In re Colbert's 
Estate, 78 Pac. Rep. 971 (Mont.). See Notes, p. 387. 

Evidence — Declarations Concerning Intention — Statemfnts Implying 
Intention to Commit Suicide as Proof of Subsequent Act. — In an action on 
a life insurance policy, the defendant, in order to prove that the insured had com- 
mitted suicide, sought to introduce in evidence the following declaration of the 
deceased made about an hour before his death : " Adolph, will you be as good a friend 
to my wife as you have been to me ? " Held, that the declaration is not admissible. 
Ross-Lewin v. Germania, etc., Co., 78 Pac. Rep. 305 (Col.). 

In most jurisdictions declarations of intention are admitted in proof of a subsequent 
act, where the declarations are made under circumstances precluding the idea of mis- 
representation or bad faith, and so close to the act in point of time as to render it 
probable that the intention was carried into execution. Commonwealth v. Trefethen, 
157 Mass. 180 ; Reus v. Northwestern, etc., Ass'n, 100 Wis. 266. In the present case 
the court, while not squarely rejecting this doctrine, refuses to apply it to a case where 
the statement does not expressly declare the alleged intention, but merely implies it. 
The soundness of this decision seems doubtful ; for, once admitting that the intention 
is a relevant fact and that it may be proved by evidence of declarations, it is difficult to 
see why a statement should not be admitted, which under the circumstances could 
reasonably be interpreted as expressing such intention. In cases of murder and arson 
remote and obscure allusions to the act in contemplation are often admitted to show 
an existing disposition or design, State v. Hoyt, 47 Conn. 518; State v. Gailor, 71 
N. C.88. 
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Evidence — General Principles and Rules of Exclusion — Court's Dis- 
cretion to Exclude Purely Cumulative Evidence. — Held, that in a jury trial 
evidence should not be excluded on the ground that testimony already introduced, if 
believed, amounts to proof. Perkins v. Rice, 72 N. E. Rep. 323 (Mass.). See Notes, 
p. 381. 

Executors and Administrators — Administration Bond — Surety's Lia- 
bility for Debt of Insolvent Administrator. — Held, that the sureties on an 
administrator's bond are not liable for a debt which the administrator owed the estate, 
when he was at all times insolvent. Bucket v. Smith's Administrator, 82 S. W. Rep. 
1001 (Ky.). 

There is no statute in Kentucky affecting debts due the estate by the administrator. 
At common law the appointment of the intestate's debtor as administrator suspended 
action on the debt. Ferebee v. Doxey, 6 Ired. (N. C.) 448. But later the equitable 
presumption that what the law requires to be done has been done, was invoked, even 
in actions at law, to make his own debt assets in the hands of the administrator. 
Crow v. Conant, 90 Mich. 247. This fiction of payment has been applied to charge 
the surety on the administration bond with the full amount of the debt even though the 
debtor was insolvent when he became administrator. Leland v. Felton, r Allen 
(Mass.) 531. Since this presumption is an equitable one, however, it should be limited 
by considerations of fairness. The surety of the administrator did guarantee an 
honest administration, but he never contemplated becoming in effect a surety for past 
obligations; and to permit the estate to profit at his expense by the interposition of a 
legal fiction seems manifestly unjust. See McCarty v. Frazier, 62 Mo. 263. 

Executors and Administrators — Proceedings by or against — Right to 
Appeal from Decision in Favor of Legatee. — By an express stipulation in a 
will, any beneficiary contesting it was to forfeit his interest thereby. The executrix 
claimed that the petitioners had lost their rights under the will by a violation of this 
provision, and brought this appeal from an adverse order of the probate court. Held, 
that the appellant, as executrix, not being a party aggrieved, cannot have this question 
decided on appeal. In re Murphy's Estate, 78 Pac. Rep. 960 (Cal.). 

Whenever obedience to the order of the probate court would subject the executor to 
liability it is clear that he is an interested party having the right of appeal. In re Welch, 
106 Cal. 427 ; Cheever v. Washtenaw Circuit Judge, 45 Mich. 6. But where no personal 
liability exists, it is questionable whether the executor alone may appeal from an order 
of apportionment among the beneficiaries. One group of decisions holds that the ex- 
ecutor is a party in interest, and that it is his right and duty to appeal from an order 
believed to be erroneous. Ruch, Administrator v •. Biery, no Ind. 444. A majority of 
the decisions, however, support the principal case. Bryant v. Thompson, 128 N. Y. 
426 ; Merrick v. Kennedy, 46 Neb. 264. The executor certainly has an interest in 
securing a judicial determination of questions involving distribution of property ; but 
such interest should not necessarily extend to the enforcement of his own precon- 
ceived views, especially if the expenses of litigation rest upon the estate. Otherwise 
the funds intended for one beneficiary would be used in fighting the battles of another. 
It would seem, therefore, that in a controversy between the legatees, the right of 
appeal should be left with them alone. 

Fixtures — Whether Electric Cars are Fixtures. — Under a statute author- 
izing the taxation of real estate, th-3 plaintiff's electric cars were assessed. Held, that 
the assessment is illegal. Toronto Ry. Co. v. City of Toronto, [1904] A. C. 809. 

In the case of steam railroads the better view, and the one supported by the weight 
of authority, is that the rolling stock is personalty. Williamson v. New Jersey, etc., 
R. R. Co., 29 N. J. Eq. 311 ; Hoyle v. Plattsburg, etc., R. R. Co., 54 N. Y. 314. This 
conclusion seems inevitable in view of the fact that the cars of one company are con- 
stantly being hauled over the lines of others. It would appear that the decision in the 
case of electric railways should be the same. An effort has been made, however, to 
draw a distinction upon the ground that, owing to the mode of operation by means of 
a continuous current of electricity passing from the wires through the cars and rails 
back to the generator, the cars are but parts of one great machine, which is affixed to 
the realty by means of its rails and power house. Bank of Montreal v. Kirkpatrick, 3 
Ont. L. Rep. 113. This reasoning seems fanciful, and utterly fails to cover the case 
where the cars of a suburban line pass from their own tracks along those of a city com- 
pany. The present decision, holding that electric cars are personalty, overrules the 
case last cited. 

Gifts — Gifts Mortis Causa — Donee already in Possession. — The plaintiff's 
father, shortly before his death, told the plaintiff that he gave him a team of horses,, 
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which the plaintiff already had in his possession and care, and the latter replied that 
he accepted the gift. His previous possession remained unchanged till the donor's 
death. Held, that it may be left to the jury to find a valid gift mortis causa. Davis v. 
Kuck, 101 N. W. Rep. 165 (Minn.). 

Although the subject of the gift is already in the possession of the donee, the Eng- 
lish and American courts agree in holding no formal act of delivery necessary to a valid 
gift inter vivos ; the act of the donor in receiving back and redelivering to the donee 
the subject of the gift is excused as useless ceremony. Winter v. Winter, 4 L. T. R. 
639; Porter v. Gardner, 60 Hun (N. Y.) 571. The present decision, following an 
English case, applies the same rule to gifts mortis causa. Cf. Cain v. Moon, [1896] 2 
Q. B. 283. An American court had previously held that, without a new delivery result- 
ing in an actual change of possession, a gift mortis causa is invalid. Drew v. Hagerty, 
81 Me. 231. By the former rule what is virtually, though not technically, a testa- 
mentary disposition is made possible by the mere permission to the donee verbally 
given and accepted, to continue an existing possession with the added right of owner- 
ship. In view of the danger of fraud in gifts mortis causa, a formal act of delivery 
should be necessary to supply a substitute for the formalities of a duly executed will. 

Husband and Wife — Wife's Separate Estate — Effect of Married 
Women's Property Acts on Estate by Entirety. — Under a statute whereby a 
married woman could hold and dispose of property as if she were unmarried, the 
defendant, a married woman, undertook to harvest a crop on land of which she and 
the plaintiff, her husband, were tenants by the entirety. Held, that she will be en- 
joined from such action. Morrill v. Morrill, 101 N. W. Rep. 209 (Mich.). 

At common law an estate by the entirety differed from a simple joint tenancy in which 
the husband's right of control was an incident of the marriage relation. A joint tenancy 
did not become an estate by the entirety upon the marriage of the joint tenants, and 
could be conveyed to a husband and wife without giving the rights incident to an 
estate by the entirety. Co. Lit. 187 b. ; Thornburgv. Wiggins, 135 Ind. 178; see In re 
March, 27 Ch. D. 166, 170. In the latter estate the wife had an indestructible right of 
survivorship, but none to the profits during coverture. Pray v. Stebbin, 141 Mass. 219. 
The principal case, therefore, seems sound. Although the statute gives a wife a new 
right to the profits of property acquired by her before and during coverture, this is not 
conclusive. It gives her, to be sure, full control over what was already her own, but 
the essential nature of an estate by the entirety is that the wife has no present interest 
during coverture, and the statute does not purport to change the nature of estates. 
Contra, Hiles v. Fisher, 144 N. Y. 306. 

Injunctions — Acts Restrained — Enforcement of Judgment by Default 
Entered on False Return of Service. — The plaintiff brought a bill in equity to 
set aside a judgment at law entered against him by default, on the ground that the 
sheriff's return of service was false. Held, that except where the plaintiff at law was a 
party to the false return or knowingly took advantage of it, the bill will not lie. Smoot 
v./udd, 83 S. W. Rep. 481 (Mo., Sup. Ct). 

The authorities on this point are equally divided. The plaintiff's only remedy at law 
is an action against the sheriff for a false return. Heath v. Missouri, etc., Railway Co., 
83 Ma. 617. The courts refusing equitable relief argue that judgments must be kept 
stable, so that all persons may safely act upon them as final. Yet, though the same 
argument applies, these courts will relieve against a judgment obtained by fraud, or 
one given by a court having no jurisdiction. Wingate v. Haywood, 40 N. H. 437 ; 
United States, etc., Co. v. Reisinger, 43 Mo. App. 571. The defendant's innocence can 
scarcely be a substitute for the lack of service upon the plaintiff, or act as a payment 
of value for the judgment whereby he is prejudiced if it be set aside. Clearly the 
plaintiff ought not to have to answer to this judgment, for the court giving it in reality 
had no jurisdiction, though it may assume to have had by making the sheriff's return 
conclusive. Ridgeway v •. Bank of Tennessee, 11 Humph. (Tenn.) 523. The plaintiff 
has never been heard. Furthermore his remedy at law is inadequate, especially if the 
judgment in any way affects his land. It would seem, therefore, that the plaintiff 
should be entitled to equitable relief. Miller v. Gorman, 38 Pa. St. 309. 

Insurance — Employers' Liability Insurance — Right of Employee 
against Insurer before Satisfaction of Judgment. — An employee, injured by 
accident, got a judgment against his employer and brought a bill against the company 
which had insured the latter against loss from such accidents. Held, that as the con- 
tract was between the insurance company and the employer, no liability arose until the 
latter suffered actual loss by paying the judgment, and there was no debt for the 
plaintiff to impound. Finley v. United States Casualty Co., 83 S. W. Rep. 2 (Tenn.). 

See 18 Harv. L. Rev. 154, for a review of an article discussing the principles here 
involved. 
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Insurance — Insurable Interest — Reassignment of Policy to Person 
without Such Interest. — The defendant was the remote assignee of an insurance 
policy which had originally been assigned by the insured. Neither the defendant nor 
the intermediate assignees had any insurable interest in the life of the insured. Held, 
that the defendant is entitled to the proceeds of the policy. Gordon v. Ware National 
Bank, 132 Fed, Rep. 444 (C. C. A., Eighth Circ). 

The weight of authority supports the rule that a life-insurance policy may be 
assigned by the insured to an assignee who has no interest in his life. Clark v. Allen, 
1 1 R. I. 439 ; contra, Missouri, etc., Co. v. Sturges, 18 Kan. 93. But the question whether 
the assignee may reassign without the consent of the insured has rarely come before 
the courts and seems to be still open. Cf. Steinbach v. Diepenbrock, 158 N. Y. 24; 
contra, Thornburg v. AZtna, etc., Co., 30 Ind. App. 682. The argument urged against 
reassignment is that it endangers the life of the insured, by not permitting him to 
select a reputable assignee. Modern business conditions have, however, greatly 
reduced the force of this argument, which has been considered of little weight by 
numerous courts. See Chamberlain v. Butler, 61 Neb. 730, 738. Nor does the 
objection that it is void as a wagering contract apply in this case more than in that of 
the first assignment, for the element of wager is not increased by the fact that the 
insured did not assent. Furthermore, the decision in the principal case is to be 
desired, as it is in accordance with the tendency to render property freely transferable. 

Insurance — Marine Insurance — Right of Insurer to Sums Recovered 
BY Insured. — The insured, under a valued policy, collected the insurance from the 
insurer after abandonment, and later recovered a larger amount from the one causing 
the loss. Held, that the insurer's right in the sum so recovered is limited to the amount 
which he paid to the insured. The Livingstone, 130 Fed. Rep. 746 (C. C. A., Second 
Circ). See Notes, p. 383. 

Landlord and Tenant — Assignment and Sub-Letting — Right of Lessee 
Having Reversionary Lease to Distrain. — A lessor agreed to grant the de- 
fendant, his lessee, a new lease of seventy-three years to begin on the expiration of his 
present term. Subsequently, a few months before the expiration of the original term, 
the lessee leased the premises to the plaintiff for twenty-one years. He distrained for 
rent in arrear before the expiration of his original term. Held, that the defendant has 
no right to distrain, as he has no reversionary interest. Lewis v. Baker, 21 T. L. R. 
17 (Eng., Ch. D.). 

If a lessee makes a lease for a term greater than his own, no estoppel arises 
between him and his tenant, because, though a tenant is estopped to deny his land- 
lord's title when the landlord has no interest, yet when he has some interest and pur- 
ports to pass a greater, the tenant can confess and avoid. Langford v. Selmes, 3 Kay 
& J. 220. In England such a lease operates as an assignment and leaves the assignor 
no reversionary interest, which is necessary to give a right to distrain. Preece v. Co>rie, 
5 Bing. 24. Consequently, in the principal case the defendant's lease to the plaintiff 
operated as an assignment, and unless he acquired a reversionary interest through the 
agreement of the lessor to grant him the subsequent lease, he lost his right to distrain. 
But a mere agreement to grant a lease gives no legal interest whatever. Phillips v. 
Hartley, 3 C. & P. 121. Even had the lease been granted, the defendant would have 
had only an interesse termini, which gives no reversionary interest to support the right 
to distrain. Doe v. Walker, 5 B. & C. Ill ; Smith v. Day, 2 M. & W. 684. The prin- 
cipal case, therefore, seems sound. 

Limitation of Actions — Operation and Effect — Railway Tickets. — 
The plaintiff offered for his passage over the defendant railway a ticket purchased four- 
teen years previously, which was refused. Because the plaintiff would not pay any 
other fare he was ejected from the train, for which he brought suit. Held, that there 
can be no recovery. Cassiano v. Galveston, etc., Ry. Co., 82 S. W. Rep. 806 (Tex., Civ. 
App.). 

The court argues that the statute of limitations had run against the ticket, which 
was therefore void. Ordinarily the statute begins to run only when a cause of action 
has accrued. For example, suit may generally be brought at once upon the delivery of 
a demand note ; but where demand is a condition precedent to a cause of action, the 
statute begins to run only when the demand is made. Ganley v. Troy, etc., Bank, 98 
N. Y. 487, 493; Stanton v. Stanton's Estate, 37 Vt. 411. Yet it has often been held 
that such demand, to found a cause of action, must be made within a reasonable time, 
generally the period of the statute of limitations. Sheaf v. Dodge, 161 Ind. 270; Smith 
v. Smith's Estate, 91 Mich. 7. This requirement would seem to be outside the direct 
operation of the statute, and to be rather based upon a condition implied in the con- 
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tract, the reasonable time being fixed by a convenient analogy to the limitation of 
actions. Such a principle is capable of wide and perhaps satisfactory results in cases 
such as this, where an immediate or early performance of a contract is usual and 
expected. The present case appears to involve a new application of the doctrine. 

Mandamus — Acts Subject to Mandamus — Refusal of a Court to Trans- 
fer a Cause from the Law to the Equity Docket. — An inferior court denied 
the petitioner's motion to transfer a cause in which he was a party from the law to the 
equity docket. The petitioner prayed for a writ of mandamus. Held, that the act 
soughtcannot be compelled by mandamus. Hortonv. Gill, 82 S. W. Rep. 7:8 (Ind.T.). 

It is well settled that a writ of mandamus may be issued to compel an inferior court 
as well as any other public officer to perform a purely ministerial duty. Commonwealth 
ex rel. Hoopes v. Thomas, 163 Pa. St. 446. It will not be issued, however, to compel a 
court to perform a judicial act in a particular way. Chase v. Blackstone Canal Co., 10 
Pick. (Mass.) 244. In view of the fact that before ruling upon a motion to transfer a 
cause from one docket to another a court must consider the facts or allegations upon 
which the motion is based, it would seem that the duty involved was rightly regarded 
as judicial rather than ministerial in the principal case. Moreover, it is well estab- 
lished that the existence of another remedy adequate to correct the action of an inferior 
court will prevent relief by mandamus. Shelby v. Hoffman, 7 Oh. St. 451. And it seems 
clear that an order upon a motion to transfer a cause from one docket to another may 
be reviewed by a higher court upon appeal or writ of error. Wright v. Herlong, 16 
S. C. 620. 

Master and Servant — Fellow-Servant and Vice-Principal Doctrines — 
Master's Liability in Matters of Detail. — A gang of carpenters was employed 
to erect temporary scaffolding on which the plaintiff, a riveter, was to work. The 
foreman used a defective plank, after promising the plaintiff to repair it. As a result 
the plaintiff was injured. Held, that the employer is not liable. Hempstock v. 
Lackawanna, etc., Co., go N. Y. Supp. 663. See Notes, p. 382. 

Negligence — Duty of Care — Landowner's Duty to Fireman. — While in 
the defendant's building, engaged in extinguishing a fire, the plaintiff, a member of 
the city fire-department, was injured by the unsafe condition of the premises. Held, 
that he cannot recover. Eckes v. Stetler, 90 N. Y. Supp. 473. 

All persons who enter land at the invitation of the owner on ordinary business, are 
entitled to be protected against the unsafe condition of the premises. Indermaur v. 
Dames, L. R. I C. P. 274. Four courts have held that a fireman who enters property 
to extinguish a fire is not entitled to such protection. Cf. Beehler v. Daniels, etc., Co., 
18 R. I. 563. These courts seem to consider that the predominant purpose of such an 
entry is to prevent the spread of the flames rather than to protect the property of the 
owner. Furthermore, since firemen are often authorized by statute to enter any build- 
ing to extinguish a fire, courts are averse to implying an invitation to enter. It seems 
that the function of a fireman is twofold : to protect the owner's property and to pre- 
vent the spread of the flames. The courts might have emphasized the first element 
and have held that as his entry was beneficial to the owner he was an invited person. 
But the hardship of compelling landowners always to keep their property in a safe con- 
dition is a strong practical argument in favour of the present decision. 

Railroads — Liability to Trespasser —Trespasser on Train Injured by 
Collision". — The plaintiff's intestate was a brakeman on one of the defendant's two 
freight trains which were halted temporarily, facing each other about fifty yards apart. 
After both crews had alighted, the deceased's train, because of a defective throttle, 
started, and collided with the other train, killing the deceased, who had boarded the 
locomotive of the latter for a purpose unconnected with his employment. Held, that 
a peremptory instruction may be given in favor of the defendant. Shadoan's Adminis- 
trator v. Cincinnati, etc., R. R. Co., 82 S. W. Rep. 567 (Ky.). 

In the absence of proof that the rules of the company permitted the deceased to 
board another train, he was a trespasser. McNamara v. Great Northern Ry. Co., 61 
Minn. 296. Although by the better view employees of a train are under a duty to 
ascertain the presence of trespassers on their tracks, consistently with the performance 
of their paramount duty to protect property transported, courts very commonly deny 
that a similar duty is owed to adult trespassers on trains. Grunst v. Chicago, etc., Ry. 
Co., 109 Mich. 342 ; cf. Cincinnati, etc., R. R. Co. v. Smith, 22 Oh. St. 227. A railroad 
does not owe to the latter class the duty of a carrier of passengers, but that of a land- 
owner not to injure them by active negligence; and the hazardous nature of railroad 
business raises a duty of care to discover trespassers, the degree of which varies with 
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the probability of their presence. As a question of fact, however, the presence of 
trespassers is not so notorious on trains as on tracks, and the facts reported in the 
present case seem to show no neglect of the duty to anticipate the presence of the 
plaintiff's intestate. The same decision would apparently follow also from the fellow 
servant doctrine. Greer v. Louisville, etc., R. R. Co., 94 Ky. 169. 

Receivers — Pendency of Numerous Actions against Corporation as 
Ground for Appointment. — The plaintiffs' bill stated that over one hundred and 
eighty people were killed by the negligence of the defendant company ; that one hun- 
dred and fifty suits for damages were pending against it ; and that, since the plaintiffs' 
suit was not among the first, it was not probable that any assets would be left when 
their suit was decided. They therefore prayed for the appointment of a receiver to 
preserve the property until the rights of all the creditors should be determined. Held, 
that a receiver will not be appointed. Slover v. Coal Creek Coal Co., 82 S. W. Rep. 
1131 (Tenn.). 

The power of equity to appoint a receiver has generally been exercised where the 
plaintiff has brought suit, and there is danger that the defendant will wrongfully dis- 
pose of his property before execution can be levied. Vila v. Grand Island, etc., Co., 97 
N. W. Rep. 613 (Neb.). The principal case, however, does not fall within this class. 
The plaintiffs did not ask for a receivership pendente lite, but sought to impound the 
propsrty till all the actions should be determined. Nor does it fall within that class of 
cases where the purpose is to wind up a corporation, since such relief is not asked. 
Finally, it is not one of those exceptional instances in which the court interferes with 
the management of a corporation by appointing a receiver, when the assets are being 
wrongfully wasted. Co/iro v. Gray, 4 How. Pr. (N. Y.) 166. The bill therefore asked 
for no recognized form of relief, and the court seems justified in refusing to make an 
exception in this case. Although the result reduces the plaintiffs' chances of sharing 
in the assets, the defendant's liability in the tort actions is too conjectural to warrant 
virtually holding up its business pending their litigation. 

Res Judicata — Matters Concluded — Matters of Law. — A statute pro- 
vided that railroads should not be subject to county taxes on any part of their continu- 
ous line of road. The plaintiff, a railroad, owned a bridge which had for some time 
been taxed by the defendant county. In 1886 the railroad had brought an action 
against the county. to recover back these taxes. All facts concerning the bridge being 
conceded, the court had found that it was not a part of the continuous line within the 
meaning of the statute. In subsequent suits between different parties this construc- 
tion had been held erroneous. The present action was brought upon the same con- 
ceded facts to restrain the county from assessing the bridge for the year 1901. Held, 
that the matter is not res judicata. Chicago, B. cV Q. R. R. v. Cass County, 101 N. W. 
Rep. 11 (Neb.). See Notes, p. 389. 

Rule against Perpetuities — Interests Subject to the Rule — Options 
to Purchase Fee. — A lease for ninety-nine years contained a covenant that the 
lessee might, at any time during the term, purchase the fee. Held, that the covenant 
is void as contravening the rule against perpetuities. Woodall v. Clifton, 39 Law Jour. 
644 (Eng., Ch. D.). See Notes, p. 379. 

Sales — Rights and Remedies of Buyers — Right of Inspection in Sales 
C. O. D. — Semble, that a valid tender of goods sent C. O. D. cannot be made without 
allowing inspection. Thick v. Detroit, etc., Ry. Co., 101 N. W. Rep. 64 (Mich.). See 
Notes, p. 386. 

Set-Off and Counterclaim — Claim in Assumpsit on Waiver of Tort. — 
To an action on a note the defendant pleaded a set-off of the money received by the 
plaintiff through the wrongful conversion and sale of property of the defendant's in- 
testate. Held, that, although the defendant might have waived the tort and sued in 
assumpsit, the claim cannot be set off under a statute allowing set-off of claims 
" under contract " or " damages for breach of contract." Heyman v. Thomas, 32 
Wash. Law Rep. 792 (D. C). 

Statutes of set-off in most jurisdictions are interpreted so as to allow such a set-off 
as was claimed here. The conflict in the decisions seems to come from a difference of 
interpretation rather than from any real distinction between the statutes, though their 
wording often varies. Indiana, with a statute allowing set-off of claims arising " out 
of debt, duty, or contract," agrees with the principal case. Richev v. Bly, 115 Ind. 232. 
Kansas, allowing set-off of a "cause of action arising upon contract," reaches a con- 
trary result. Challiss v. Wylie, 35 Kan. £06. On a strict construction of the wording 
of the statute in the District of Columbia, the decision of the court may be justified, 
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but the result is undesirable and the rule of most jurisdictions seems better. Set-off 
statutes, being remedial in their nature, should be liberally construed, both in the inter- 
est of justice to defendants and to prevent multiplicity of suits. Sargent v. Southgate, 
5 Pick. (Mass.) 312. 

Statutes — Interpretation — Who Is Chinese Laborer under Exclusion 
Act. — The Chinese Exclusion Act of May 5, 1892, provided for the deportation of 
any Chinese laborer not having a certificate of residence as therein prescribed. The 
petitioner, who was arrested under the above act, was born in England of a Chinese 
father and an English mother, but had been residing in this country for twenty-four 
years. He petitioned for a writ of habeas corpus, on the ground that he was not a 
Chinese laborer within the meaning of the act. Held, that the term " Chinese laborer " 
means a person whose father and mother are both of the Chinese race. United States 
v. Sam Yuen, 37 Chi. Leg. N. 117 (U. S. Dist. Ct., S. D. N. Y.). 

As the question here involved arises for the first time, it is necessary, in order to 
find analogies, to examine the decisions relating to negroes and Indians. The former 
class of cases is of little aid, being based mainly upon statutes providing that a person 
having one-fourth, or one-eighth, negro blood shall be deemed of that race. Other 
decisions regard the predominating blood as determining the race. Lane v. Baker, 
12 Oh. 237. And again, in some jurisdictions, the distinction is made between negroes 
and colored persons of mixed blood. Frasher v. The State, 3 Tex. App. 263. Decisions 
relating to Indians furnish a better analogy, being free from statutory limitations. 
Here it is generally held that the race of the father determines that of the children. 
Ex parte Reynolds, 5 Dill. (U. S. C. C.) 394. But upon a strict definition it has been 
decided that a half-breed is neither white nor Indian. In re Camille, 6 Saw. 
(U. S. C. C.) 541. Since the principal case is one that would involve great hardship 
to the petitioner, the rule of strict interpretation should be applied. Farmers', etc., 
Bank v. Dearing, 91 U. S. 29. If the immigration of Chinese half-breeds is undesir- 
able, the remedy lies in Congressional enactment. 

Suretyship — Surety's Defenses : Extinction of Principal Obligation — 
Surety's Right to Control Application of Payments. — The defendant, in- 
debted to the plaintiff, among other items, for materials used on a city contract, paid 
him certain sums received from the city, which the plaintiff applied to another account 
with notice of the source of the payment, and then joined the surety on the defendant's 
bond in a suit for the price of the materials, field, that the surety is equitably entitled 
to have the payment applied in satisfaction of the debt on which he was liable. Crane 
Co. v. Pacific, etc., Co., 78 Pac. Rep. 460 (Wash.). 

Although in general when one owing several debts to a creditor, pays him money 
without directing its application in any particular manner, the latter may appropriate 
it to either of the debts, still in certain cases where the sum paid is a specific fund, the 
payment of which is secured by sureties, they are entitled to have the money used in 
discharging the secured claim. Porter v. Stanley, 47 Me. 515. The burden, however, 
is upon the surety to prove that payment is made from such specific fund. Merchants' 
Insurance Co. v. Herbe'r, 68 Minn. 420. In the principal case, as the sum due the 
plaintiff was much less than the contract price owed by the district, it is difficult to 
say that any part of the larger sum is to be specifically paid in satisfaction of the 
secured claim, and is not applicable to other indebtedness. If the defendant has full 
control over the money and can use it as he chooses, the surety is not equitably 
entitled to have the payments applied to his debt. Board, etc., of Redwood County v. 
Citizens' Bank, 67 Minn. 236. 

Taxation — Exemption — Municipal Property. — Held, that the bonds of a 
lighting company given to the city in consideration for its gas plant are not exempt 
from state taxation as " public' property used for public purposes," although the 
income from them is used in lighting the streets. City of Frankfort v. Commonwealth, 
82 S. W. Rep. 1008 (Ky.). See Notes, p. 385. 

Witnesses— Privileged Communications — Physician: Waiver of Privi- 
lege. — In a contest concerning the validity of a will, a devisee under an earlier will 
sought to introduce the testimony of the testatrix's attending physician as to her 
mental capacity. By statute, communications from a patient to his physician were 
privileged. Held, that the evidence .is inadmissible. In re Hunt's Will, 100 N. W. 
Rep 874 (Wis). 

The general rule is that statutory provisions designed for the benefit of individuals 
may be waived by those entitled to their protection. State Trust Co. v. Sheldon, 68 Vt. 
259. Hence it is agreed that the patient may waive the privilege. See Thompson v. 
Isk, 99 Mo. 160, 176. There is a conflict, however, with regard to the existence of this 
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right after the patient's death. In some jurisdictions it is extended to his personal rep- 
resentatives and devisees, and in others to his heirs. Fraser v . Jennison , 42 Mich. 206; 
Winters v. Winters, 102 la. 53. On the other hand, the court above confines the right 
to the patient alone. This result seems sound. As the court points out, the purpose 
of the statute is personal — to encourage full and confidential disclosure to the physi- 
cian of all facts necessary to a proper treatment. To this end it is essential that after 
the patient's death the seal of secrecy should remain unbroken. While it is true that 
an executor represents the deceased, he does so only with regard to rights of property, 
and not with reference to those which pertain to person and character. Westover v. 
JEtna, etc., Co , 99 N. Y. 56. 



BOOKS AND PERIODICALS. 

I. LEADING LEGAL ARTICLES. 

Basis of Liability of Principal for Acts of Agent within the 
Apparent Scope of his Authority. — Considerable discussion has arisen 
among text-writers as to the ground on which a principal is to be held liable for 
acts of his agent within the apparent scope of his authority. Mr. Ewart bases 
liability solely on estoppel. Ewart, Estoppel by Misrepresentation. In 
answer to this view, which is supported by a number of authorities, a recent article 
maintains that the principal is held on a purely contractual basis. " Agency 
by Estoppel" by Walter Wheeler Cook, 5 Columbia L. Rev. 36 (Jan. 1905). 

The writer, after laying down the rule of contracts that expressed assent gov- 
erns and secret intention unexpressed is ineffective, states the proposition that 
one may make a contract by expressing intention through an agent as well as 
by letter. Further, although the agent's authority is only apparent, yet the 
principal is bound by the intention expressed, not on the ground of estoppel but 
because in law they are the words of the principal. In short, his result is, that 
a person representing his agent to be clothed with certain authority, thereby 
manifests an intention to be bound by the acts of such agent, and where a third 
party enters into an agreement with the agent, the principal is bound by this 
manifested intention, even though it is contrary to the instructions given the agent. 
Finally, he points out that in the case where the third party enters into an execu- 
tory agreement and has done nothing to alter his position, the two theories do 
not lead to the same result; for under the estoppel theory neither party would 
be bound. Unfortunately no case is cited deciding this question, although the 
law is stated to be that both parties are bound. Probably no decision has in- 
volved the point. It might further have been pointed out that under the estop- 
pel theory, as the estoppel would not bind the third party, he could never be bound 
unless the principal ratified before the third party chose to withdraw, although 
that precise case does not seem to have arisen. Again the two theories would 
reach different results where the third party had no knowledge of the apparent 
scope of the authority and so could not be said to rely on any representations. 

The article illustrates the danger of this unsatisfactory phrase, " apparent au- 
thority." At times it is used by the courts and text-writers to mean what is 
better termed "incidental authority," and then again is extended to cases where 
the only ground of liability seems to be estoppel. As an example of the former, 
a person in charge of a store may be said to have " incidental authority " to sell 
any of the goods, in spite of private instructions to the contrary. However, if 
X is appointed my agent only to sell my black horse, but I tell Y that X is au- 
thorized to sell my white horse and then X gets my white horse without my 
knowledge and sells it to Y, it would seem clear that X was not really my agent 
at all, and yet I am estopped to deny it. Some of Mr. Cook's language is broad 
enough to include such a case within apparent authority. If he means that, then 
logically he should go the next step and say that even where X has never been 
appointed my agent for any purpose, but I tell Y that he is my agent and Y deals 



